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Donation made in extramarital cohabitation is different from common 
donation contract for it not only consists of both parties of the contract but also 
the donor spouse. Common property system is the statutory matrimonial 
property system in China. The donation of one of the spouse means the invasion 
of common property. Therefore how to make a balance among the three when 
settle the dispute is a complex problem for both the judges and the law experts. 
The main body consists of four chapters. Chapter one makes general 
description of the situation extramarital cohabitation donation dispute. Based on 
it, chapter two focuses on analyzing different theories about the settlement of 
the dispute. Then it comes to the conclusion that the present contract law 
system cannot effectively settle the dispute with a balanced result. Chapter 
three tries to find an answer on comparing the solving ways of continental law 
system and UK-US legal system as a reflection of the problems and dilemma 
that Chinese law system faces. The last chapter is the author’s suggestion for 
the settlement of the dispute.    
At present, the law has not set clear rules about the validity of extramarital 
cohabitation donation, thus judges cannot reach an agreement even on cases 
with the same nature. Theories give their reasons for the judgment of contract 
validity from the point of the donee’s property rights or the protection of donor 
spouse’s rights and also to decide whether the property can be requested for 
return. Neither the judges nor the theories can make the donor take liability for 
their actions against public orders and good customs. In fact, such conditions 
may encourage extramarital cohabitation and fail to get a balanced resolution to 
protect the stability of marriage.  
After comparing the difference of foreign laws on dispute settlement, the 
author gives out suggestions for the resent law system. When processing the 














should not be abused. After the donation contract being judged invalid, the 
donor should be prevented to request the gift back by introducing presentation 
of illegal cause to our own legislation. At the same time, protection for the 
donor spouse’s property rights is necessary. Thus irregular property provisions 
can be added to break the dilemma that with the help of common property the 
donor escapes from liability for his spouse.     
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年 4 月 18 日，黄永彬立下遗嘱并经公证，愿将其所得住房补贴金、公积金、
抚恤金和卖房所获款的一半 4 万余元及自己所用手机等共计 6 万元的财产
赠给张学英。黄永彬去世后张向蒋伦芳索要遗产遭拒，遂将蒋推上了法庭。 










楼区法院审理后，从保护财产权的角度出发，于 2005 年 12 月 13 日做出判
决：被告享有接受赠与的权利，驳回原告诉求。③ 
二是部分有效。如河南宛平张晓佳诉刘娜返还不当得利一案。2011 年
８月张晓佳发现了丈夫陈峰的婚外情，并且得知，2008 年至 2010 年间，陈
峰陆续给刘娜钱款 8 万元供其日常花销。气愤中的张晓佳向河南南阳市宛
城区法院提起诉讼，要求被告陈峰和刘娜返还赠与财产。河南南阳市宛城
区法院于 2011 年 3 月 20 日对张晓佳诉刘娜返还不当得利一案做出判决，
                                                 
① “包二奶包出罕见房屋纠纷”[EB/OL]. http://news.sohu.com/99/26/news147672699.shtml,2013-03-05. 
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